Clarifying and Codifying Existing Law to Facilitate Michigan Rural
Broadband Development
House Bill 4266

MECA's members are using fiber optic broadband facilities to serve their cooperative
member-owners with more efficient electric service and, in some cases, broadband
internet. MECA support’s Representative Cole’'s proposed legislative easement
language because it will improve their member-owners’ lives and electric service, as
well as improve the competitiveness of Michigan’s rural communities and businesses.

Among other things, this language codifies existing caselaw on the use of existing
easements to facilitate ongoing investment in newer, better, and faster service to
rural areas - - service no one else is (or appears interested in) offering.

Three of Michigan’s nine electric distribution cooperatives (Midwest Energy, Great
Lakes Energy, and HomeWorks Tri-County) are currently deploying broadband in
rural Michigan and two (Presque Isle Electric & Gas and Thumb Electric
Cooperative) are actively studying its feasibility. Michigan’s other distribution
cooperatives are planning or studying the use of fiber optic cable to improve electric
service to its member owners and their communities. Bringing broadband to our
members’ member-owners will change the face of rural Michigan - much like
cooperative-driven electricity expansion did in the 1930s and 1940s — by enhancing
Michigan’s economic development potential and ensuring that “where you live”
doesn’t impact Michigan residents’ access to online commerce, entertainment, or
business services.

Just like the early 20th Century, when no one wanted to serve rural America with
electricity, today no one else is serving rural Michigan with broadband internet or
using it to enable the future of Michigan’s electric grid. Michigan cooperatives and
their owner members have the unique mission, ability, and renewed excitement to
deliver this 21st Century technology to themselves.

Michigan’s electric cooperatives are using existing easements for broadband
deployment and while there have been numerous cases in Michigan supporting
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similar use (because such use is not an “unreasonable or material increase in the
burden on the land”!), there have been recent cautionary tales.2

This proposed bill language will codify existing Michigan legal precedent by ensuring
that existing cooperative electric easements can be utilized for new broadband
facilities if the new facilities are at least partially used for electric service and located
in the same path of an existing electric line/easement. Because such new or
additional facilities would be in the communications or electric space, any installation
of a new broadband facility will not impact the landowner, let alone “materially
burden” the property.

This legislative change will ensure the uniform application of existing law on this
subject and ensure that the member owners of Michigan electric cooperatives are able
to extend broadband in Michigan, to themselves — in Michigan’s most rural spaces.

1 See e.g., Mumaugh v Diamond Lake Area Cable TV Co., 183 Mich App 597, 606
(1990) (“Plaintiffs fail to show how defendant's use of the easement materially
increases the burden on their property. Without an additional burden, there has been
no taking of plaintiffs' property.”); Heydon v MediaOne, 275 Mich App 267, 271 (2007)
(“The owner of an easement cannot materially increase the burden of the easement
or impose a new and additional burden on the servient estate.”); Rolland v ITC, 2008
WL 2038025, *3, unpublished opinion per curiam of the Court of Appeals (Docket No.
274411) (2008) (“[T}he holder of easement rights may make necessary changes
supporting the effective enjoyment of an easement, unless the burden on the servient
estate unreasonably increases.”).

2 Chief among these cautionary tales is Barfield v Sho-Me Power Elec Coop, 852 F3d
795 (CA 8, 2017). This federal court case, based on a Missouri cooperative’s work to
extend broadband to Missouri’s most rural spaces, disregarded settled state law,
certified an arguably uncertifiable class, and set an unreasonable standard for
damages. Codifying Michigan’s law, as it stands today AND creating an appropriate
and fair damages regime not only limits risk for Michigan cooperatives and their
member-owners, but protects existing property rights as well.
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Frequently Asked Questions

What does this section apply to?
This section’s applicability is limited to new broadband facilities, that are at least
partially used for electric service, by Michigan’s electric cooperatives.

What does this section do?

This proposed section of the Revised Judicature Act codifies existing standards in
Michigan case law for violations of easements. The section defines such claims’
elements, provides for damages, and, because landowners cannot access the
communications or electric space, recognizes that actions within those spaces,
associated at least partially with electric service, do not unreasonably or materially
burden the easement.

What Michigan cases provide this standard?

Mumaugh v Diamond Lake Area Cable TV Co., 183 Mich App 597, 606 (1990}
(“Plaintiffs fail to show how defendant's use of the easement materially increases
the burden on their property. Without an additional burden, there has been no
taking of plaintiffs' property.”).

Rolland v ITC, 2008 WL 2038025, *3, unpublished opinion per curiam of the Court
of Appeals (Docket No. 274411) (2008) (“[T]he holder of easement rights may make
necessary changes supporting the effective enjoyment of an easement, unless the
burden on the servient estate unreasonably increases. Mumrow adopted a two-part
balancing test: (1) whether the repair or improvement is necessary for effective
enjoyment of the easement, and (2) whether any necessary repair or improvement
unreasonably increases the burden on the land.” Citing Mumrow v Riddle, 67 Mich
App 693, 700 (1976).)

Heydon v MediaOne, 275 Mich App 267, 271 (2007) (“The owner of an easement
cannot materially increase the burden of the easement or impose a new and
additional burden on the servient estate.”).

Does this language impact any other rights, including pole attachments?
No. This language only relates to private causes of action associated with claims
that an easement’s scope was exceeded for “Facilities,” as defined. All other rights,
including those to pole attachments, remain intact.
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